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Defendant entered a negotiated plea of no contest to six sexual offenses and
admitted an allegation of a prior strike conviction with the understanding that he would
serve no more than 11 years and four months in state prison. (Pen. Code, §§ 288, subd.
(c); 289, subd. (i), 261.5, subd. (d), 288a, subd. (b)(2), 667, subds. (b) through (i),
1170.12.) The trial court denied his motion to dismiss the prior strike conviction
allegation, sentenced him to 11 years and four months in state prison, and imposed a
$10,000 restitution fine. He contends the trial court violated the terms of his plea
agreement in imposing the restitution fine and that his sentence violated his jury trial
right as explained in Blakely v. Washington (2004) 542 U.S. ---- [124 S.Ct. 2531]. We

affirm.




Background

Defendant, who is in his mid-twenties, had a sexual relationship for two months
with a 14-year-old girl he met at Great America. He has a prior strike conviction for a
lewd act with a minor under the age of 14. At the time defendant entered his negotiated
plea, defense counsel stated that defendant would plead no contest to all the charges and
that "[h]e understands that the Court is making a Court offer of no more than 11 years, 4
months. The Court, upon future motions and argument, might reduce the amount of time,
but it will be no more than that." The prosecutor had no objection to the court's offer,
noting, "The maximum exposure is 15 years, 4 months. The 11/4 is the minimum as the
case is currently charged." The court asked defendant if he understood the plea
agreement and he said that he did. The court told defendant that he "may be ordered to
pay a discretionary general fine of up to $10,000 . . . [a]lso, a restitution fine of not less
that $200 and no more than $10,000 will be imposed . . . ." Defendant said that he
understood. Defendant then entered his no contest pleas. The trial court did not advise
defendant pursuant to Penal Code section 1192.5 that defendant would be allowed to
withdraw his plea if the court could not honor the plea agreement.

The trial court denied defendant's motion to dismiss the prior strike conviction
allegation and denied defendant's motion to withdraw his plea." The court sentenced
defendant to 11 years and four months in state prison, arriving at this figure by imposing

the upper term of eight years for count 3, unlawful sexual intercourse, a consecutive

! Defense counsel told the court, "Mr. Hughes is desiring to go forward with the

trial and to be allowed to withdraw his plea. . . . In terms of specifically the reasons with
regards to defects in the plea itself, I can find none to make a motion on . . . those
grounds." The prosecutor objected to the motion to withdraw the plea, stating, "Mr.
Hughes gambled at running his Romero motion and having unfavorable information
come out in that time delay. And that's exactly what happened here. We found out that
he was writing the victim letters. . . . And he's also committed a new criminal offense,
which the People have held off on filing on depending upon the outcome of these
proceedings."



subordinate term of 16 months for count 1 and a consecutive subordinate term of two
years for count 6. The court imposed concurrent terms for counts 2, 4 and 5. The court
said, "The Court has chosen to impose the aggravated term for the following reasons:
And that is because the Defendant engaged in violent conduct, based upon the
defendant's prior convictions, and also the fact that the Defendant was on probation or
parole when these crimes were committed, and the fact that the Defendant's prior
performance on probation or parole was unsatisfactory."

The trial court also imposed a restitution fine of $10,000 pursuant to Penal Code
section 1202.4 and various other fines. The prosecutor asked the court for a victim
restitution order of $874 to reimburse the victim's mother. Defense counsel stipulated to
that amount and then asked the court "to impose a $200 restitution fine as opposed to the
$10,000" adding "the Court does have discretion to go lower than the $10,000 fine." The
court denied defense counsel's request.

Restitution Fine

Defendant contends, "The trial court violated the terms of appellant's plea
agreement by imposing a $10,000 restitution fine." Defendant relies on People v. Walker
(1991) 54 Cal.3d 1013. We requested and received from the parties supplemental
briefing on this issue in light of People v. Dickerson (2004) 122 Cal.App.4th 1374,
rehearing denied Nov. 2, 2004, review filed Nov. 16, 2004.

Penal Code section 1202.4 mandates judicial imposition of both a restitution fund
fine (subd. (a)(3)(A)) and restitution to the crime victim (subd. (a)(3)(B)) whenever a
person is convicted of a crime. The trial court shall impose the restitution fine "unless it
finds compelling and extraordinary reasons for not doing so, and states those reasons on
the record." (Subds. (b), (¢).) In the absence of extraordinary reasons, a minimum fine of

$200 is mandatory after a felony conviction (subds. (b)(1), (c), (d)) "even in the absence



of a crime victim." (People v. Hanson (2000) 23 Cal.4th 355, 362.)* The sentencing
court has discretion to impose a fine of up to $10,000 in light of all relevant factors.
"Express findings by the court as to the factors bearing on the amount of the fine shall not
be required. A separate hearing for the fine shall not be required." (Subd. (d).)

In Walker, supra, 54 Cal.3d 1013, the California Supreme Court resolved a
conflict "over the proper means of remedying the erroneous imposition of a restitution
fine." (/d. atp. 1018.) In that case the defendant agreed to a plea bargain whereby one of
two felony charges would be dropped and he would receive a five-year prison sentence.
(/d. at pp. 1018-1019.) The trial court advised the defendant that the maximum legal
penalties were seven years in prison and a fine of up to $10,000. (/d. at p. 1019.) The
trial court was apparently referring to the discretionary $10,000 penal fine generally
available under Penal Code section 672 after any felony conviction for which no other
fine was prescribed. (Walker, supra, at p. 1019.) The sentencing court in Walker did not
advise the defendant of the mandatory restitution fine of at least $100 and no more than
$10,000. (/bid.) Immediately after the guilty plea, the court sentenced the defendant to
five years in prison. A probation report prepared before the plea recommended a $7,000
restitution fine. The court imposed a $5,000 restitution fine without objection by the

defendant. (/bid.)

2 We note that the California Supreme Court has repeatedly described the minimum

restitution fine as mandatory. (People v. Hanson, supra, 23 Cal.4th at p. 362; People v.
Walker, supra, 54 Cal.3d 1013, 1027 (Walker).) However, presumably because the fine
need not be imposed in extraordinary cases and the amount is discretionary, the court has
also characterized the fine as a "discretionary sentencing choice" for purposes of the
waiver doctrine. (People v. Tillman (2000) 22 Cal.4th 300, 303; People v. Smith (2001)
24 Cal.4th 849, 853.)

3 Penal Code section 672 states: "Upon a conviction for any crime punishable by
imprisonment in any jail or prison, in relation to which no fine is herein prescribed, the
court may impose a fine on the offender not exceeding one thousand dollars ($1,000) in
cases of misdemeanors or ten thousand dollars ($10,000) in cases of felonies, in addition
to the imprisonment prescribed."



The California Supreme Court explained that two "related but distinct legal
principles" were involved. (Walker, supra, 54 Cal.3d at p. 1020.) One was "'a judicially
declared rule of criminal procedure'" (id. at p. 1022) that, before entering a guilty plea, a
defendant be judicially advised "of the direct consequences of the plea." (Id. at p. 1020.)
The court concluded that "[a] possible $10,000 restitution fine constitutes such a direct
consequence. Thus, before taking any guilty plea a trial court should advise the
defendant of the minimum $100 and maximum $10,000 restitution fine." (/d. at p. 1022.)
The court further concluded that such an error may be forfeited* by the lack of a timely
objection. "[W]hen the only error is a failure to advise of the consequences of the plea,
the error is waived if not raised at or before sentencing." (/d. at p. 1023.) The court
found that this error was waived. (/d. at p. 1029.)

The other legal principle was that "the parties must adhere to the terms of a plea
bargain." (Walker, supra, 54 Cal.3d at p. 1020.) "The punishment may not significantly
exceed that which the parties agreed upon." (Id. at p. 1024; cf. Pen. Code, § 1192.5.)°
The court concluded that a restitution fine "qualifies as punishment for this purpose.
Accordingly, the restitution fine should generally be considered in plea negotiations."

(Walker, supra, at p. 1024.)

! Walker talked in terms of waiver, but "forfeiture" is technically more correct.

People v. Simon (2001) 25 Cal.4th 1082 explained at page 1097, footnote 9: "In this
context, as in others, the terms 'waiver' and 'forfeiture' long have been used
interchangeably. As the United States Supreme Court has explained, however, '[w]aiver
is different from forfeiture. Whereas forfeiture is the failure to make the timely assertion
of a right, waiver is the "intentional relinquishment or abandonment of a known right."
[Citations.]' (United States v. Olano (1993) 507 U.S. 725,733 ... )"

> Penal Code section 1192.5 states in paragraph two: "Where the plea is accepted
by the prosecuting attorney in open court and is approved by the court, the defendant,
except as otherwise provided in this section, cannot be sentenced on the plea to a
punishment more severe than that specified in the plea and the court may not proceed as
to the plea other than as specified in the plea."



Regarding when a defendant might forfeit a contention that the punishment
exceeded the bargain, the court held that, if a defendant was given a section 1192.5
admonition® "and the defendant does not ask to withdraw the plea or otherwise object to
the sentence, he has waived the right to complain of the sentence later." (Walker, supra,
54 Cal.3d at p. 1026.) On the other hand, "[a]bsent compliance with the section 1192.5
procedure, the defendant's constitutional right to the benefit of his bargain is not waived
by a mere failure to object at sentencing." (/d. at p. 1025.) Walker concluded that since
the defendant in that case had not received a section 1192.5 advisement, he was able to
assert on appeal that "the $5,000 restitution fine was a significant deviation from the
negotiated terms of the plea bargain." (Walker, supra, at p. 1029.)” The remedy for this
violation was to reduce the restitution fine to the mandatory minimum, then $100, rather
than remanding the case for a redetermination of the fine. (/d. at pp. 1028-1030.)

Later cases clarify the application of Walker. In deciding whether the punishment
exceeds the bargain, a court must first establish the terms of the bargain. In companion
cases, the California Supreme Court explained: "In Walker, the offense to which the
defendant had agreed to plead guilty carried a potential seven-year sentence and a
$10,000 punitive fine, but under the negotiated plea agreement the defendant was to
receive a five-year term of imprisonment and no punitive fine. At the subsequent

sentencing hearing, the trial court imposed the agreed-upon five-year sentence but also a

6 Paragraph three of Penal Code section 1192.5 requires a court to advise a

defendant "prior to the making of the plea that (1) its approval is not binding, (2) it may,
at the time set for the hearing on the application for probation or pronouncement of
judgment, withdraw its approval in the light of further consideration of the matter, and (3)
in that case, the defendant shall be permitted to withdraw his or her plea if he or she
desires to do so."

7 Walker does contemplate that insignificant deviations from the plea agreement do
not violate it. (Walker, supra, 54 Cal.3d at p. 1024.) The opinion warned, however, that,
"Courts should generally be cautious about deeming nonbargained for punishment to be
insignificant." (/d. at p. 1027, fn. 3.)



substantial ($5,000) restitution fine. [] In concluding that the imposition of such a
substantial fine constituted a violation of the plea agreement in Walker, we implicitly
found that the defendant in that case reasonably could have understood the negotiated
plea agreement to signify that no substantial fine would be imposed." (/n re Moser
(1993) 6 Cal.4th 342, 356 (Moser); People v. McClellan (1993) 6 Cal.4th 367, 379-380
(McClellan).)

In Moser, the court concluded that the parole term was not a subject of the plea
agreement. "Based solely upon the record of the plea proceedings, it would appear that
the indicated length of the parole term was not a part of the plea agreement, but simply
constituted a misadvisement by the trial court. As set forth above, prior to accepting
petitioner's plea of guilty, the trial court recited on the record the terms of the parties' plea
agreement, noting that petitioner had agreed to plead guilty to the lesser charge of second
degree murder in exchange for the People's agreement to forego a trial on the first degree
murder charge and to dismiss the firearm-use allegation. The trial court inquired of
petitioner whether the court's statement was an accurate recitation of the plea agreement,
and he responded affirmatively. Nothing in the record indicates that the length of the
parole term, improperly described by the trial court, was an element of the parties' plea
negotiations and resulting agreement so as to render imposition of the lifetime period of
parole mandated by statute a violation of the plea agreement." (Moser, supra, 6 Cal.4th
at p. 356.) The court noted that lifetime parole is mandatory for those convicted of
second degree murder and accordingly would not be subject to negotiation. "[I]f (as
appears from the record) the subject of parole was not encompassed by the parties' plea
negotiations, imposition of the statutorily mandated term of parole would not constitute a
violation of the parties' plea agreement." (/d. at p. 357.) The court remanded the case for
further proceedings on the question "whether the length of petitioner's term of parole was

an element of the plea negotiations." (/d. at p. 358.)



In McClellan, the court noted that "[t]he statutory requirement of sex offender
registration was not mentioned by the parties or by the court" when the trial court recited
the plea agreement. (McClellan, supra, 6 Cal.4th at p. 379.) Further, the defendant did
not argue that registration was a subject of the plea negotiations. (/bid.) Registration is
mandatory and "not a permissible subject of plea agreement negotiation." (/d. at p. 380.)
"Because the registration requirement is statutorily mandated for every person convicted
of assault with intent to commit rape, that requirement was an inherent incident of
defendant's decision to plead guilty to that offense and was not added 'after' the plea
agreement was reached." (/bid.) It is not a violation of a plea agreement if "a statutorily
mandated consequence of a guilty plea is not embodied specifically within the terms of a
plea agreement." (/d. at p. 381.)

Walker held that "[t]he court should always admonish the defendant of the
statutory minimum $100 and maximum $10,000 restitution fine as one of the
consequences of any guilty plea, and should give the section 1192.5 admonition
whenever required by that statute." (Walker, supra, 54 Cal.3d 1013, 1030.) Walker
recommended that "[c]ourts and the parties should take care to consider restitution fines
during the plea negotiations." (/bid.) The court "implicitly found that the defendant in
that case reasonably could have understood the negotiated plea agreement to signify that
no substantial fine would be imposed." (In re Moser, supra, 6 Cal.4th at p. 356, italics
added; McClellan, supra, 6 Cal.4th at pp. 379-380.)

But Walker should not be understood as finding that the restitution fine has been
and will be the subject of plea negotiations in every criminal case. "The parties to a plea
agreement are free to make any lawful bargain they choose . . .." (People v. Buttram
(2003) 30 Cal.4th 773, 785.) Walker does not prohibit criminal defendants from striking
whatever bargains appear to be in their best interests, including leaving the imposition of

fines to the discretion of the sentencing court.



The First District Court of Appeal (Div. Five) recognized this limitation in People
v. DeFilippis (1992) 9 Cal.App.4th 1876, where the court held "that if a plea bargain does
not specify punishment and the defendant is not advised of an obligatory restitution fine,
the imposition of a restitution fine above the statutory minimum violates only the right to
be advised as to the direct consequences of the plea, not the plea bargain itself, and thus
the error is waived if not raised at or before sentencing." (/d. at p. 1878.) In that case the
defendant entered a plea bargain that "did not specify any punishment." (/bid.) On
appeal he complained about the trial court's imposition of a restitution fine of $5,000.
The appellate court concluded, "Absent any agreement as to punishment, the imposition
of the restitution fine did not violate the plea bargain" and the waiver rule applied. (/d. at
p. 1879.)

Here, the court did not recite that there was any express agreement that either no
restitution fine would be imposed, the minimum fine would be imposed, or a fine
pursuant to the statutory formula would be imposed. In our view, this simply shows that
the parties left unresolved the imposition or amount of any fine. "[I]t would appear that
[this topic] was not a part of the plea agreement." (Moser, supra, 6 Cal.4th 342, 356.)
Indeed, when asked by the court, defendant denied that any promises had been made
other than limiting the prison term. The court's omission of a term cannot transform it
"into a term of the parties' plea agreement." (McClellan, supra, 6 Cal.4th 367, 379;
italics omitted; cf. People v. Lopez (1998) 66 Cal.App.4th 615, 636 [no evidence that
omission of standard gang probation condition was part of the plea bargain].) This
omission does not imply that there was an agreement on no fine or on a minimum fine.
Instead, this omission is among the circumstances suggesting to us that defendant in this
case implicitly agreed to leave the imposition and amount of restitution fines to the
sentencing court's discretion.

We find further confirmation in the fact that defendant acknowledged before

entering his pleas that he "may be ordered to pay a discretionary general fine of up to



$10,000 . . . [a]lso, a restitution fine of not less that $200 and not more than $10,000 will
be imposed . . .." If the minimum fine was a term of his plea bargain, presumably
defendant or his attorney would have questioned this judicial advice.

The probation report also notified defendant that he was facing a restitution fine of
$10,000 under the formula recommended in section 1202.4 and a like amount under
section 1202.45. (People v. Phillips (1994) 25 Cal.App.4th 62, 74-75 [probation report
notified the defendant that reimbursement of attorney fees was sought].) If these
substantial restitution fines violated defendant's plea bargain, defendant or his attorney
could be expected to have so objected at sentencing. (/d. at p. 75.) Instead, at
sentencing, defense counsel acknowledged that the imposition of the fine was within the
court's discretion. This supports our conclusion that the amount of the mandatory fine
would be left to the court to decide and its imposition was not a violation of the plea
agreement.

The circumstances indicate that defendant's concern in entering a plea agreement
was to limit his time in prison. Walker did not require defendant and the court to
negotiate—whether to resolution or impasse—regarding the imposition or amount of
restitution fines. It appears that defendant here implicitly agreed, and defense counsel
expressly acknowledged at the time of sentencing, that additional punishment in the form
of statutory fines and fees would be left to the discretion of the sentencing court.
Accordingly, we conclude that defendant has not established that the sentencing court's
imposition of restitution fines pursuant to the statutory formula violated his plea
agreement.

Sentencing

The trial court sentenced defendant to the agreed-upon maximum prison term of
11 years and four months. The trial court reached this term by imposing an upper term of
eight years for count 3, unlawful intercourse (Pen. Code, § 261.5, subd.(d)) and

consecutive subordinate terms of 16 months for count 1 (Pen. Code, § 288, subd. (c)(1))

10



and two years for count 6 (Pen. Code § 261.5, subd. (d)). The court imposed concurrent
terms for counts 2, 4 and 5. The court explained, "The Court has chosen to impose the
aggravated term for the following reasons: And that is because the Defendant engaged in
violent conduct, based upon the Defendant's prior convictions, and also the fact that the
Defendant was on probation or parole when these crimes were committed, and the fact
that the Defendant's prior performance on probation or parole was unsatisfactory."

Defendant contends, "When the court imposed an aggravated sentence on the base
term offense, and consecutive sentences on two subordinate term offenses, on the basis of
facts it found which went beyond the elements of the crime to which appellant pled, it
violated his constitutional right to a jury trial as explained in Blakely v. Washington."®

In Blakely, the high court applied its earlier decision in Apprendi v. New Jersey
(2000) 530 U.S. 466 (Apprendi ). (Blakely, supra, 542 U.S. at p. ---- [124 S.Ct. at p.
2536].) The basic holding of Blakely and Apprendi is that punishment cannot exceed that
to which the defendant is exposed by virtue of the jury's factual findings. In other words,
those facts fix the maximum punishment that the court can impose. As a general rule,
then, the sentence may not exceed the "prescribed statutory maximum" based on facts
that have not been "submitted to a jury, and proved beyond a reasonable doubt."
(Apprendi, supra, 530 U.S. at p. 490; Blakely, supra, 542 U.S. at p. ---- [124 S.Ct. at p.
2536].)

There are two exceptions to this rule. First, the trial court may find "the fact of a
prior conviction" without a jury, and that fact may furnish the basis for increased

punishment. (Apprendi, supra, 530 U.S. at pp. 466-467.) Second, the court may consider

8 We reject respondent's contention that defendant has failed to preserve an

objection under Blakely, because he raised no similar objection in the trial court. We have
rejected similar contentions in several recent cases. (See People v. Ackerman (Nov. 18,
2004, H026899) --- Cal.App.4th ---- [2004 CDOS 10289]; People v. Jaffe (2004) 122
Cal.App.4th 1559.) We see no reason to depart from those holdings here.

11



facts "admitted by the defendant" in determining the maximum punishment. (Blakely,
supra, 542 U.S. at p. ---- [124 S.Ct. at p. 2537].)

The trial court imposed the upper term on count 3 based in part on its finding that
defendant had a prior strike conviction. Defendant admitted at the time of his plea that he
had "suffered a conviction for a felony offense, specifically, the crime of lewd and
lascivious acts with a minor under the age of 14, in violation of Penal Code Section
288(a). . . and that offense includes all of the elements of a violent or serious felony as
defined in Penal Code Sections 667.5(c) and 1192.7(c)." "Under California law, once a
jury finds or the defendant admits the existence of a single aggravating factor, the
maximum sentence a judge may impose is the upper term. [Citations.] We recognize
that the ultimate sentence may|[, as here,] represent a weighing and balancing of a variety
of aggravating and mitigating factors. . . . However, Blakely's calculus requires
ascertaining the potential statutory maximum available according to the jury's findings
and the defendant's admissions. As footnote 19 of Apprendi explained, there is no
problem with the sentencing judge considering additional facts not found by the jury so
long as the resulting sentence is within the range established by the jury's findings and the
defendant's admissions. [Citation.] A sentence within this maximum allowed under the
verdict and the facts admitted by defendant does not violate Blakely. [Citations.]"
(People v. Jaffe, supra, 122 Cal.App.4th at p. 1587.)

Defendant admitted the fact that he has a prior conviction. Since the upper term
was the statutory maximum for Blakely purposes based on facts admitted by defendant,
defendant cannot complain about the sentencing court relying on other facts as additional
justification for imposition of the upper term. We conclude that there was no Blakely
error under these circumstances, where the upper term imposed on defendant was within
the statutory maximum under California law based on facts found by the jury and the
additional facts admitted by defendant. (See People v. Jaffe, supra, 122 Cal. App.4th
1559.)

12



The question of Blakely's effect on the trial court's authority to impose consecutive
sentences is now pending before the California Supreme Court. (People v. Black
(S126182), review granted July 28, 2004.) This court recently had occasion to consider
that question in People v. Jaffe, supra, 122 Cal. App.4th at pp. 1588-1589. In Jaffe, we
noted, "neither Apprendi nor Blakely indicates what the statutory maximum is for two or
more offenses. Indeed, Apprendi stated that the possibility of that defendant receiving
consecutive sentences was irrelevant to determining whether the enhanced sentence on
one count was constitutional." (People v. Jaffe, supra, 122 Cal.App.4th at p. 1588, citing
Apprendi, supra, 530 U.S. at p. 474.)

"The usual statutory maximum penalty for two offenses is the principal term on
one plus a subordinate, consecutive sentence of one-third the midterm for the other
offense. (§ 1170.1, subd. (a).)" (/d. at p. 1589.) Neither Blakely nor Apprendi purports
to create a jury trial right to the determination as to whether to impose consecutive
sentences. Both Blakely and Apprendi involved convictions for a single count. The
imposition of consecutive sentences was not at issue in Blakely and there is no indication
that Blakely was intended to apply to consecutive sentences. (Blakely, supra, 542 U.S. at
p. ---- [124 S.Ct. at pp. 2534-2536]; Apprendi, supra, 530 U.S. at pp. 476-483, 489, tn.
15, 490.) At the time of defendant's plea, defense counsel agreed that the "maximum
exposure is 15 years, 4 months. The 11/4 is the minimum as the case is currently
charged." Defendant's actual sentence was the agreed-upon 11 years and four months.
We perceived no Apprendi problem in imposing the consecutive sentences here based on
facts not found by a jury so long as the total sentence is within this statutory maximum

for the crimes for which defendant was convicted by virtue of his no contest plea.
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Disposition

The judgment is affirmed.

ELIA, J.

WE CONCUR:

RUSHING, P. J.

PREMO, J.
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